Civil Justice Systems in Europe:
Implications for Choice of Forum and Choice of Contract Law

A Business Survey

Final Results

These are the results of a survey of 100 European businesses. The survey was conducted by the
Oxford Institute of European and Comparative Law and the Oxford Centre for Socio-Legal-Studies.
It was funded by Clifford Chance LLP and had the support of the European Justice Forum and the
European Company Lawyers Association (ECLA). The organization of the data collection and the
computation of the final results was undertaken by Alexander Wulf MLB of the London School of
Economics’ MSc programme on Social Research Methods.

The interviews were conducted by telephone, most of them between January and March 2008, with
less than ten additional interviews conducted in a two week period in June and July 2008.

Care was taken to make the sample as representative as possible of all businesses engaging in
cross-border transactions in Europe. In order to realize this, a multinational sample of businesses was
recruited from eight focal Member States of the EU (France, Germany, Italy, Netherlands, Poland,
Spain, UK and Belgium), with a minority of businesses from other European countries.

This document will be posted on the website of the Institute of European and Comparative Law,
together with the survey questionnaire and a more detailed breakdown of the results. A detailed
analysis will be published in a collection of essays which will bear the title of this study and will be
edited by Stefan Vogenauer and Chris Hodges (Hart Publishing, 2009).

Oxford, 1 October 2008
Stefan Vogenauer
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About you

1 In which jurisdiction are you based?
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2 What is your primary function?
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3 Which geographical area are you responsible for?
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4 In which jurisdiction(s) did you qualify?
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5.1 Do you happen to be reasonably familiar with the contract law of another
jurisdiction?

5.2 Yes, the contract law(s) of...
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Note: US consist of US(Not specified) 23, US(NY) 10, US(CA) 3, US(IL) 1, US(PA) 1,
US(TX) 1.



5.3 Do you happen to be reasonably familiar with the civil justice system of
another jurisdiction?

5.4 Yes, the civil justice system(s) of...
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About your company

6 In which jurisdiction is your company’s global headquarter located?
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24%
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Note: US consist of US(Not specified) 13, US(IL) 2, US(NJ) 2, US(PA) 2, US(CA) 1,
US(CT) 1, US(MA) 1, US(MN) 1, US(GA) 1.

7 In which jurisdiction is your company’s main European base?
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8 How many employees does the total company group have?

10-49; 2% 50-249; 3%

More than
250;95%

9 Which sector(s) does the group operate in?

(multiple answers possible)
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Note: Only respondents' total answers are displayed.




10 To what extent do you think cross-border transactions contribute to your

business?

Don’t know Probhably

1% between 0 and
25 per cent
18%

Probably
between 75
and 100 per

cent
36%

Probably
between 25
and 50 per cent
16%

Probably
between 50
and 75 per cent
29%
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Your general views on divergences in civil justice systems and

contract laws and their impact on choices of contract law and
jurisdiction

Do you agree or disagree with the following statements?

11 There is a considerable variation in civil justice systems across the EU.

Disagree Don’t know
strongly 3%
2%

Disagree mildly
11%

Agree strongly
40%

Agree mildly
44%

12 Such variations affect your choice of the governing contract law.

Disagree
strongly l_
Disagree mildly 5%
8%

Don't know
1%

Agree strongly
45%

Agree mildly
41%




13 There is a considerable variation in the contract laws across the EU.

Disagree mildly
23%

Don't know
3%
—

Disagree
strongly
3%

Agree strongly

Agree mildly
47%

14 Such variations affect your choice of jurisdiction.

14%

Disagree mildly

Disagree Don't know
strongly I 3%
4%

Agree strongly
37%

Agree mildly
42%
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Choice of Governing Contract Law

15 When conducting cross-border transactions, how important is it to you to be

able to choose the governing law?

Notso
important
9%

Important
42%

Very important
49%

16 How often do you choose a foreign contract law as the governing law?

Never
5%

Almost never

Occasionally
41%

Often
44%
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17.1 When conducting cross-border transactions, what is your preferred choice
of governing contract law?

(multiple answers possible, in order of preference)
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21%

14%

16%

14%
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Note: Only respondents’ first answers are displayed.

17.2 When conducting cross-border transactions, what is your preferred choice
of governing contract law?

(multiple answers possible, in order of preference)
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10% -
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23%

Note: Only respondents' total answers are displayed.
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17.3 If the answer to Question 17 was the contract law of the respondent’s home
jurisdiction, the following bar chart shows the preferred contract law other than

that.

30%
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20%
15%
10%

5%

0%

Note: The bar chart is calculated on the basis of Q17(i) and Q1

answers are displayed.

. Only respondents’ first

17.4 If the answer to Question 17 was the contract law of the respondent’'s home
jurisdiction, the following bar chart shows the the preferred contract law other

than that.

35%
30%
25%

29%

20% -
15% -

10% -~
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0% |

Note: The bar chart is calculated on the basis of Q17(i) and Q1. Only respondents' total

answers are displayed.
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18 Overall, which contract law do you think is the most used by anyone when
conducting cross-border transactions?

70% 5900
60%
50% -
40% -
30% -
20% 139 11% 9% %
10% - 19 29% .
0% | o Il BN e
\'b{b ,51‘(‘6 6‘(‘)6\ g\fo{\b Ny be’:a ,;(\‘2}"
hY
¥ « & & ¥ S
5% e
4!
(\’\,
(_,0
&
o&‘S‘




19 When choosing a governing contract law for cross-border transactions, to
what extent do you take into account the following factors?

(please rate each of the following factors on a scale between 1 and 5, with 1 as the
most important and 5 as the least important)

Note: Scale has been reversed: 5 is the most important and 1 the least important.

Ombudsman
Small claims procedure

Other procedural mpeds

Awailabilityor absence of judiciary to
encourage parties to settle

Mediation

Awailabilityor absence of clas / colledive
action procedure

Advice by law firm

Awailability or absence of cross-examination
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¥
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Quality of lawryers
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20.1 When conducting cross-border transactions, is there any contract law the
choice of which you try to avoid?

20.2 Yes, the contract law of...
(multiple answers possible, please state the law you are least likely to choose first)
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21%
19%

20%

15% 13%

10%

5%
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Note: Only respondents' first answers are displayed.

20.3 Yes, the contract law of...
(multiple answers possible, please state the law you are least likely to choose first)

30%
25%
25%

20%

15%

10%

5%

0% -

Note: Only respondents' total answers are displayed. US consist of US(Not specified)
14, US(CA) 2, US(TX) 1.



21 If the answer to Question 20 was ‘yes’: Do you tend to avoid these contract
laws because of...

(please rate those factors that lead you to avoid these contract laws on a scale
between 1 and 5, with 1 as the most important and 5 as the least important)

Note: Scale has been reversed: 5 is the most important and 1 the least important.

Ombudsman

small claims procedure

Other proce dural aspe cts

Mediation

[9'z ST ESE

Language
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22.1 If no European law was suitable for your purposes, would you choose a
governing contract law outside Europe?

Don't know
17%

Yes
61%

22.2 Yes, the law of...
(multiple answers possible, in order of preference)
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22.3 Yes, the law of...
(multiple answers possible, in order of preference)
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Note: Only respondents' total answers are displayed. US consist of US(NY) 34, US(Not
specified) 20, US(DE) 4, US(CA) 3, US(IL) 1, US(PA) 1, US(TX) 1, US(WA) 1.

23 When conducting cross-border transactions, how often have you agreed that
the contract be governed by ‘general principles of international commercial
contracts’, ‘the lex mercatoria’ or the like?

Often
6%

Occasionally
13%

Never Almost never
58% 23%

22



24 Do you agree with the following statement? Cross-border transactions would

be facilitated if there was a European or even global contract law which the

parties could choose.

Disagree
strongly
7% \

Disagree mildly
19%

Agree mildly
32%

Don't know
4%

Agree strongly
38%

25 When conducting cross-border transactions, have you ever agreed that the
contract be governed by the UNIDROIT Principles of International Commercial
Contracts or have you ever incorporated these Principles into your contracts?

Never
63%

Often
4%

Occasionally
13%

Almost never
20%
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26 When conducting cross-border transactions, have you ever agreed that the
contract be governed by the Principles of European Contract Law (‘PECL’) or
have you ever incorporated these Principles into your contracts?

Occasionally A|mOStUNever
4% 6%
Never
90%

27 When conducting cross-border sales of goods, what is your choice with
respect to the Vienna Convention on the international sale of goods (‘CISG’)?

50% A46%
45% -
40%
35%
30% -
25%
20%
15%
10%

5% - 1% 1% 3%

0%

19% 20%

10%

Don'tknow

opt out occasionally
never opt out
CISG into my contracts
the CISG into my contracts
CISG into my contracts

and never opt in or incorporate the
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o
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I am based in a Contracting State and
I am based in a Contracting State and
I am based in a Non-Contracting State

and usually opt in or incorporate the
I am based in a Non-Contracting State

and occasionally opt in or incorporate
I am based in a Non-Contracting State




Choice of dispute resolution forum

28 When conducting cross-border transactions, how important is it to you to be
able to choose the dispute resolution forum?

Important
36%

Notso
important
3%

Very important
61%

29 How often do you choose a foreign forum?

42%

Occasionally

Almost never Never
9% 1%

Often
48%
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30 When conducting cross-border transactions, what is your preferred choice of

forum?

18%
16%
14%
12%
10%
8%
6%
4%
2%
0%

17%

31.1 If the answer to Question 30 was your home jurisdiction, what is your

preferred forum other than your home jurisdiction?

(multiple answers possible, in order of preference)

20%
18%
16%
14%
12%
10%
8%
6%
4%
2%

0% -

19%

Note: Only respondents’ first answers are displayed.
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31.2 If the answer to Question 30 was your home jurisdiction, what is your
preferred forum other than your home jurisdiction?

(multiple answers possible, in order of preference)

25% 1%
20%
15%
10%
5%
0%

19%

15% 15%

Note: Only respondents' total answers are displayed.

32 Overall, which forum do you think is most frequently chosen when
conducting cross-border transactions?

40% 38%
35% -

30% -

25% -

20%
15% 15%

15% -
10% - 8" 8" 8"
5% | I 3% 1U 1U I 4%
0 0
0 | A . . B BB R
N (\t} _0(\ 0“3

O (\(‘ > ) O )
F & & ¥ K & &
Q

< e N 0O )
& ¥ &
) é‘?’\

RS

Note: US consist of US(NY) 4, US(Not specified) 3.



33 When choosing a dispute resolution forum for cross-border transactions, to

what extent do you take into account the following factors?
(please rate each of the following factors on a scale between 1 and 5, with 1 as the

most important and 5 as the least important)

Note: Scale has been reversed: 5 is the most important and 1 the least important.

Ombudsman
Small claims procedure

Other procedural speds

Availabilityor absence of judiciary to encurage
parties tosattle

Awailabilityor absence of class f colletive action
procedure

Employment law

Awailability or absence of cross-examination
Madiation

Advice by law firm

Availabilityor absence of disclosure f discovery

Campany |law

Bureaucracy

Quality of lawyers

Contract law

Speed of dispute resalution
Predictability of the outcomes
Corruption

Fairness ofthe outcomes

Quality of judges and courts

L0'c  SOE S0 EOE

EBE

et OT'p 0P LEE

6E'r sy 8y IEF
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34.1 When conducting cross-border transactions, is there any forum the choice
of which you try to avoid?

34.2 Yes, the following forum...
(multiple answers possible, in order of preference)

0
30% 26%

25%

20%

15%

)
10% 9% ] P

5% -

0%




Note: Only respondents' first answers are displayed.

34.3 Yes, the following forum...
(multiple answers possible, in order of preference)

30% 8%

25%

20%

15%

10% 10%
10% 8%—8%

7% 7%

5%

0% -

Note: Only respondents' total answers are displayed. US consist of US(Not specified)
12, US(CA) 2.
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35 If the answer to Question 34 was ‘yes’: Do you tend to avoid these fora

because of...

(please rate those factors that lead you to avoid these fora on a scale between 1 and

5, with 1 as the most important and 5 as the least important)

Note: Scale has been reversed: 5 is the most important and 1 the least important.

Ombudsman
Small claims procedure
Other procedural speds

Mediation

Availability or absence of judiciary ta
encourage parties tosettle

Advice by law firm

Employment law

Arbitration

Campany law

Language

Awailabilityor absence of class / colletive
action procedure

Availabilityor absence of cross-examination

Quality of lawyers

Awailabilityor absence of disclosure /
discavery

Speed of dispute resolution

Quality of judges and courts

Carruption

Fairness ofthe outcomes

Pradictability ofthe out comes

ge's Jgg ECE ECE LLE LEPE TIEE

o'y FE'E

.
i

S’y £E'F
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36.1 If no European forum was suitable for your purposes, would you choose a
forum outside Europe?

Don't know
13%

No
22%

Yes
65%

36.2 Yes, the forum of...
(multiple answers possible, in order of preference)

60% 54%
50% -
40% -
30% -

20% 10% 3% 10% o 11%
10% - 1%
0% _ . - . - . - . -_'_—_'_.:
& @ & > 2 @ &
R G P
& & o ¥ & O
& X & N
S

Note: Only respondents’ first answers are displayed.
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36.3 Yes, the forum of...
(multiple answers possible, in order of preference)

50%

46%
45% -

40% -

35% -

30% -

25% -

20% -

15% -

10% -

5%
N H
0% -
o
L

Note: Only respondents' total answers are displayed.
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National civil justice systems in Europe and further harmonisation

Regardless of whether you choose a certain forum or not, can you let us
have your views on the quality of European civil justice systems in the
abstract.

37.1 Which European country do you think has the most favourable civil justice
system?
(multiple answers possible, in order of preference)

35% 31%
30%
250: 24%
-
20%
15% 11% 9% 11% 10%
10% -
5% - I 1% 2% 1%
0% - T T T
e e A ¥ o & & <& &
N < & N > S -
N & 2 & NG Q NG 2 N
< < N o ) L % *
® o« & & Q WA o
N =~

Note: Only respondents’ first answers are displayed.
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37.2 Which European country do you think has the most favourable civil justice
system?
(multiple answers possible, in order of preference)

30%

26%

25%

20%
15%

11% 1200

15%

10%

5%

0%

Note: Only respondents' total answers are displayed.
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38 What are the advantages of your preferred civil justice system in Europe?

(please rate each of the following factors on a scale of 1 to 5, where 1 is extremely
high and 5 is extremely low)

Note: Scale has been reversed: 5 is the most important and 1 the least important.

Fairnessof the outcomes
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OO0 OO0 DDDDoOo
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Speedof dispute resolution _ 2
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39.1 Which European country or countries do you think have the least favourable
civil justice systems?
(multiple answers possible, please state the least favourable law first)

30%

25%
25%

0,
20% e 17%

15%

0,
11% 9%
10% -

5% 5%

5%

0%

Note: Only respondents’ first answers are displayed.
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39.2 Which European country or countries do you think have the least favourable
civil justice systems?
(multiple answers possible, please state the least favourable law first)

25%

23%

20%

15%

10%

5%

Note: Only respondents' total answers are displayed.
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40 What are the disadvantages of your least preferred civil justice system in
Europe?

(please rate each of the following factors on a scale of 1 to 5, where 1 is extremely
high and 5 is extremely low)

Note: Scale has been reversed: 5 is the most important and 1 the least important.

o o B B M oMoWow ks
[ Y = N = I = R ¥ B = RN
o o o o o o o o o o

| | | | |

Other procedural aspects

el

Awailability of class /
colle ctive action proce dure

- ]
L

6L T

Availability of judiciary to
encourage partiesto settle

Availability of cross-
examination

Availability of disclosure f
discovery

16C

T
[

Quality of lawyers
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Costs

Corruption
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Bureaucracy

Quality of judges and courts
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41 Do you agree with the following statement? Variations in European civil
justice systems deter your company from doing business in certain
jurisdictions.

Don't know Agree strongly
2% 1%

Agree mildly
19%

Disagree
strongly

52% . -
Disagree mildly

26%

42 Do you agree with the following statement? Regardless of whether your
company is affected from differences in European civil justice systems, such
differences constitute, overall, a barrier to trade.

:

Agree strongly
6%

Don't know
1%

Disagree
strongly
25%

Agree mildly

33%

Disagree mildly
35%




43 Do differences in European civil justice systems have a financial impact on
your business?

Don'tknow _Large impact
5% 2%

Noimpact

Someimpact
50%

Minimal impact
27%

44 How favourably do you view the concept of a harmonised European civil
justice system?

Notat all

favourably
4%

Notvery
favourably
19%

Very favourably
36%

Favourably
41%




45 Which of the following options would be preferable for your business?

alignment of civil

Don't know A European civil

None of the 5% justice system
above that replaces
10% national civil

justice systems
22%

A European civil
justice system
for cross-border
transactionsin

Greater

justice systems _é@dltlon_to
38Y% existing nayonal
civil justice
systems
25%

46.1 What do you think could be the advantages if European civil justice systems
were more harmonised?

(multiple answers possible)

80%
70%
60%
50%
40%
30%
20%
10%

0%

71%
i 16%
13%

| 1% -
1 T T 1

Lower cost Less need to Opportunity to Other

instruct local practice in
lawyers another forum

Note: Only respondents’ first answers are displayed.
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46.2 What do you think could be the advantages if European civil justice systems
were more harmonised?

(multiple answers possible)

40%
35% - 33%
30%
25%
20% - 15% 16%
15% -
10% -
5% -
0% I T 1
Lower cost Less need to Opportunity to Other
instruct local practice in
lawyers another forum

Note: Only respondents' total answers are displayed.

47.1 What do you think could be the disadvantages if European civil justice
systems were more harmonised?

(multiple answers possible)

40% 36%
35%

31%
30%

L1717

25%

20%

15%

10% 6%
5%
0%

Higher cost Loss of certain  Need to learn to Other
national master another
peculiarities of system of civil
civil justice justice
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Note: Only respondents’ first answers are displayed.

47.2 What do you think could be the disadvantages if European civil justice
systems were more harmonised?

(multiple answers possible)

40% I5%
35%
30%
25%
20%
15%

29% 29%

10% 6%
o
0% |
Higher cost Loss of certain Need to learn to Other
national master another
peculiarities of civil  system of civil
justice justice

Note: Only respondents' total answers are displayed.



Alternative Dispute Resolution

48 When conducting cross-border transactions, do you prefer arbitration to
court proceedings?

Court
proceedings
37%

Arbitration
63%




49.1 If you prefer arbitration, why?
(multiple answers possible)

70% T 63

60% -

50% -

40%

30% -

21%
20%

1 0 % _ g 6 9 (i) 5 0 ‘
3 0 0,
2% 0
0%
0% T T T T
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Note: Only respondents’ first answers are displayed.
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49.2 If you prefer arbitration, why?
(multiple answers possible)

30%

27% 27%

25% -

20% —

15% -

99, 10%
10% - ° 25,
] I I:

. l I

0 % I T T T T T T
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Note: Only respondents' total answers are displayed.
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50.1 When conducting cross-border transactions, do you prefer one or more of
the following other modes of alternative dispute resolution to court
proceedings?

(multiple answers possible)

60%
51%

50%

40%
32%

30%

20%
13%

10% o
3%
1% 0% .

0% T ———— T

Smallclaims Mediation Ombudsman Particular Other Do not
procedure schemes prefer any
other mode
of alternative

dispute

resolution

Note: Only respondents’ first answers are displayed.

50.2 When conducting cross-border transactions, do you prefer one or more of
the following other modes of alternative dispute resolution to court
proceedings?

(multiple answers possible)

60%

50%
50%

40%

30%

20%

10% -

0% -

Smallclaims Mediation Ombudsman Particular Other Do not
procedure schemes prefer any
other mode
of alternative

dispute

resolution

Note: Only respondents' total answers are displayed.



51.1 If you prefer other modes of alternative dispute resolution, why?
(multiple answers possible)

45%

20% 39%
35% Al
30%
25%
20%
15% 1039, L Wali) o
Lo LT 8
10% 3% :
 —
0% : . -:
Confidentiality Speed Cost Informality Particularities Other
of a certain
type of

transaction

Note: Only respondents’ first answers are displayed.

51.2 If you prefer other modes of alternative dispute resolution, why?
(multiple answers possible)

35%

317
30%
25% 23%
20% 18% 16%
15%
10% - 2%
- B =
0% T T T . T

Confidentiality Speed Cost Informality  Particularities Other
ofa certain

type of
transaction

Note: Only respondents' total answers are displayed.
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